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domestic criminal law to help in the
enforcement of international human rights obligations is an interesting one because, as Bantekas
states: ‘[c]riminalization (and punishment) is not an aim within itself,
but is a necessary ingredient for
the primary aim, which is the protection of human beings.’

International human rights law
places obligations on States to
protect the rights of the individuals within their jurisdiction. The
Universal Declaration of Human
Rights (UDHR) states that it is ‘a
common standard of achievement for all peoples and all nations’, and places an obligation
on every individual and societal
organ ‘to promote respect for
these rights and freedoms and
by progressive measures, national and international, to secure their individual and effective
recognition
and
observance.’ Over the last number
of years, human rights monitoring bodies have been increasingly placing positive obligations on
States to ensure compliance with
human rights instruments by utilising domestic criminal law to
criminalise certain types of behaviour, to investigate criminal
behaviour and to prosecute and
punish private individuals’ conduct which is not in line with the
rights set out in the human
rights instruments. The use of

This article analyses how human
rights treaties and human rights
monitoring bodies have progressively embraced a criminal law approach with regard to ensuring the
protection of international human
rights norms. After a brief discussion of the historic relationship of
international human rights law and
international criminal law the piece
focuses on provisions of human
rights treaties which contain an
obligation to criminalise, in particular Articles 9 and 20 of the International Covenant on Civil and Political Rights (ICCPR) and Article 4 of
the Convention on the Elimination
of All Forms of Racial Discrimination (ICERD). This section also addresses how UN human rights

monitoring bodies have interpreted these provisions and how UN
treaty bodies have encouraged
States to adopt criminal sanctions
in order to protect human rights.
The article also reviews developments within the Council of Europe system, examining the provisions of the European Convention
of Human Rights (ECHR) which
require States Parties to prohibit
certain types of behaviour in order to protect human rights as
well as the expansive approach to
a criminalization requirement taken by the European Court of Human Rights (ECtHR).

Positive Obligations Doctrine
This doctrine dictates that States have positive obligations to ensure the enjoyment of rights enshrined in international and regional human rights treaties for people within their jurisdiction. Shue argued in 1980 that every
basic right has three corollary duties: to avoid depriving, to protect from deprivation and to aid the deprived.
This thinking was further developed and conceived by Eide as the duties to respect, to protect and fulfil. This
tripartite categorisation has now been accepted widely by human rights bodies and domestic law regimes and
the positive obligations principle is echoed in regional human rights treaties. This doctrine, in some instances,
requires States to prohibit, and indeed to criminalise, certain behaviours within their jurisdiction in order to respect, protect and fulfil human rights.

Provisions and Jurisprudence Analysed
ICCPR

CERD

Provisions: Article 9, Article 20,

Provisions: Article 4

Jurisprudence: Chongwe v Zambia, Communication No
821/1998, 25 October 2000, Sundara Arachchige Lalith
Rajapakse v Sri Lanka, Communication No 1250/2004, 4
September 2006

Jurisprudence: Gelle v Denmark, Communication No
34/2004, 6 March 2006, Dawas v Shava v Denmark, Communication No 46/2009, 6 March 2012
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ECHR
Provisions: Article 2, Article3, Article 4, Article 8
Jurisprudence: X and Y v The Netherlands (1986) 8 EHRR 235, MC v Bulgaria (2005)
40 EHRR 459, Osman v United Kingdom (2000) 29 EHRR 245, Siliadin v France
(2006) 43 EHRR 16, Rantsev v Cyprus and Russia (2010) 51 EHRR 1, Nachova and
Others v Bulgaria, (2006) 42 EHRR 43, Šečić v Croatia, Application No 40116/2002,
judgment 31 May 2007, Abdu v Bulgaria, Application No 26827/08, judgment 11
March 2014

Conclusion
Increasingly, public international law has focused on victims and numerous attempts have been made to address the previously pervasive culture of impunity whereby there was a lack of accountability for violations of international law. The establishment of the ad hoc criminal tribunals in the 1990s and the creation of the ICC have engendered the development of
criminal law principles to address serious violations of international law. This emphasis on criminal law has now been furthered by human rights monitoring bodies and courts. While not established for the purpose of implementing criminal law,
these bodies and courts, especially the ECtHR, have carved out a significant criminal law mandate, requiring States to
adopt criminal law legislation and to prosecute alleged wrongdoers. However, this development is not unproblematic as it
is propelling a movement from ‘human rights by persuasion’ to ‘human rights by coercion’.
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The FRA
The European Union Agency for Fundamental Rights (FRA) is one of the
EU’s decentralised agencies. These
agencies are set up to provide expert
advice to the institutions of the EU and
the Member States on a range of issues. FRA helps to ensure that the
fundamental rights of people living in
the
EU
are
protected
(http://
fra.europa.eu/en/about-fra).
Japanese Yearbook of International Law
The Japanese Yearbook of International
Law is published by the Japanese
Branch of the International Law Association (http://www.ila-hq.org/), which was
established in 1920. This volume of the
Yearbook focused on “Criminalization”
of International Law’.
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